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felt inthe Lauds long prior to the Purſyers Right. And it beipg Anſy 
ſor the Purſyerabat his Right to the Forreſtry was pripr.. The Loy | 
; ORR 


. . Parties having produced their Rights,and the Purſuer having inſiſted for the 
ſiuid Threave of Oats, and for Declarator of hjs Right, and. 


Uers perſon from the Abhot to the Lands. 


Anſwer ordained either Party to produce their. Rights. And accordingly both 


. 


mor of bie Right, and the Defenders hav. 
ing made ſeveral Objections againſt the Purſuers Right, and the Progreſs there. 
of, they were all repefled, and the Right and Progreſs ſuſtained, and the Pur 
ſuers Right to the Forteſtry was found to be prior to any Right in the Defen« 


Thereafter it being alledged for the Fe 


wers, that they ovght tobe aſſoilzied, 


becaule they had been 40 years in poſſeſſion, by vertue of the Heretable Rights, 
| free of the Duty acclaimed 3 To which it being Anſwered, that the alledgance 


ought tobe repelled, in reſpect of the interruption produced. The Lords re- 
pelled the Defence, in te ſpect of the Anſwer, And the Pmſuer having de- 
elated he inſiſſed for the bygone Duties fince the year 1628. The Lords found 


the Defenders only lyable for the bygone Duties, ſince the date of the Decreet 


of Transferring, which was in the year 1664. Upon which the Lord Rentous in 
the year 1676, obtains a Decreet againſt the Fewets, and Blaccader amongſt 
the reſt, after a full and moſi contentious debate, finding them lyablt tor the ſaid 


Threave of Oats out of every one of the Husband Lands for bygones, ſiner the 
year 1664. and in time coming, or the price of the ſamine: And finding and 
declaring that he as Heretable Forreſter of the hail Forreſtſhip of the Woods 


therein mentioned, had good and undoubted Right to uſe and exerce the (aid 


Office within the hail bounds of the Woods, and to have Right to the Privi- 
leqdges of Forrefterſhip within the ſaids Woods, wich all Caſualities thereto be- 
© longing, in all time coming, conform to his Rights and Infeftments thertoſ. 
Hlactadder and ſome other of the Feuats, having Suſpended the ſoreſald 
Decreet and raiſed Reduction thereof, they Inſiſted upon theſe Reaſons, that 
by the Decreet it was not declared what fort of Oats the Feuars ſhould pay, 


vhether Croftor Field Oats. and that the Decreet wants Probation, both 
for the Husband-Lands and Poſſeſſion : and that as to the. Prices, they 
_ rovld oni be lyable contotm ro the Fiars. To which it being anſwered, that 
leing the Right does not condeſcend upon what fort of Oats ſhould be payed, 
the Thraves muſt be good and ſuſficient Oats : and the Suſpender having pro- 


poned Detences without denying che Quantities nd Prices, the Charger had 
vo neceſſity to prove any part ef the Lybel, and yet ex ſoper abundanti; the 


Quantities and Prices, and the number dt the Husband- Lands, and T hraves 
being reterred to the <uſpenders Oaths, they are holden” as conſeſt: And 


that there was no Fiars tor Thraves of Straw, but for Victual; upon which 
the Lords of conſent of the Charger, refirited Blactadders Husband- Lands 


of Fiſwick, to thicty Husband- Lands; and affigreda Term to the Charger 
to prove what Quantity of Corn the Thraves would have yie - 


wa gui _—_—_— e yielded, and the 
price of the Thrave, Corn and Straw y and that the Suſpender ſhould be 
obliged to deliver ſufficicat Thraves outticidand infield Oits: and the Pro- 


bation being Adduced and Adviſed, the Letters were found orderly pro- 


ceeded for the price found to be proven, and payment was made accordingly. 

The deceaſt Blackadaer (this Blackdders Father) did freely make payment 
of the ſaid Thrave of Oats, for all years. during his time: as alſo, this 
Blackadder made payment of the ſamen tor ſeveral years, after he came to ſue- 
ceed to the Eſtate: and all the reft of the Feuars contained in the ſaids De- 
creers, does make payment of the ſaid Thrave of Oats, without the leaſt de- 
bate or Controverſy : only Bluckdger for ſome years by paſt, having refu- 
ſed to make payment of the ſaid Thrave of Oats for his Lands of Fiſbwick, 
Sir Patrick as now coming in his Fathers Right, was neceſſitat co purſue for 
the (amen, | et Cm Tong Bp 5 
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lle was alledged for the Defender chat che firſt Decreet was Null, becauſe 
st cottrins no Declarator of the Lord? Renten Right of the Forreſſera Corn 
bt of the Defenders Lands, neither in the conclufion of the Summons nor 
Decernitor;; and ſo being only of the nature of a Decteet for Maills and Du- 
ties, it was yet entire to the Defender to declare his Right of Immunitie aud 
Freedom from the ſaid Forreſter · duty; and that the . of the Lord 
Rentouns Right in the Decernicor was without a Warrand, there being no 
ſpecial Interlocutor in the Decreet declaring. the ſame, and upon theſe 
Grounds he had raiſed Reduction and Declarator which he now repeated; and 
the ſiiſt Decreet being Reduced, the Decreet of Suſpenſion did fall in conſe- 


* 


Auence. 5 3535 5 
Te was anſwered for the Purſuer, 1. That he oppones the two Decreets 35 
foro: And it ever any man can be ſecure by Decreets in foro, the Purſyer 
ought to be ſecure in this caſe, the Matter having been ſo fully Debate aud 


folemnly Determined by the (aids Decreers, _ 


| — . 


2. That the Action 
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hs © Action at the Lord Rent, Inftance upon which the Decreet 
proceeded, was but of the Natute.ofan Action for Maills and Duties, and 
| contains no Declarator of his Right to the Forrefter-corn, neither in the con- 
cluſion of the Summons nor Decernitor. It is anſwered for che Purſger, 1. 
That it is not now competent to alledge any [nformality of the Lybel, after a 
- Decreet in foro, 2 The Lybelis as formal as ever was, or can be in ſuch 
I ce And if the Action were yet to be raiſed the Lybel could be in no 
* other terms : Forthe Lord Rentoun being Intett in the Lands with the Office 
of Forteſtrie and Duties thereto belonging, and particulatly of a Thtave of 
Oits out of every Husband Land, the Lybel is Founded upon the Inſęeftment, 
And rhat the Defender poſſeſt the Lands; and that therefore they as Hereturs 
And Poſleſſors, was lyable for the ſaid Thrave of Oats, - juſt as in the ciſe of 
Aan Aunualrent or other Duty payable out of Lands, And was it ever contra» 
* Ferted, or can it be contraverced with any ſhadddow of Reaſon, that when 
any perſon purſues for an Annuity, or other Duty payable our of Lands, if 
the Hetetor propone Defences why that he ought to be free of that Annuity 
or Duty : Which being all Repelled, and Decreet extracted therenpon, 
finding the Heretor lyable, that ever he can be hereafter heard to quarrel that 
Decreet, as not containing an expreſs Declaritor of the Annualrent or Duty, 
were abſurd to imagine. a the Summons upon which the Decreet preceed- 
ed, had been an Action ot the nature of Maills and Duties, as it was not, being 
only of a certain Duty payable out of the Lands, yet the Peſender can n&- 
ver be heard in any Reduction or Declarator of Freedom from the ſa d Duty up- 
on his Rigt, now after the Decreet is foro 3 becauſe the very Defence is al- 
ready proponed in the Decreet,. and à day affigned for him, to prove that be 
had Right to the Lands prior to the Pur ſuers Right of the Forreſtrie: _ and his 
Righes being found long poſterior to the Purſuers Night, be was tound lya- 
dle for the laid Duty. And ia all Actions of Maills and Duties, and Con- 
petition of Rights, if the ſeveral Parties called. and having Intereſt, Compear 
and produce their Rights, and the perſon who has the prior Right be preſer« 
ved; it were the greateſt nonſenſe imaginable, to aſſert that the Parties ſo 
Compearing producing their ;; ights and debating upon the ſamen, and 2 Be- 
creet extracted thereupon, ſhould ever be heard thereaſter to debate upon 
their Rights, they being abſolutely concluded by the ſaid Becreet in foros 
all that can be ſaid upon their Right being either proponed or repelled, or 
competent and omitted. 4. The Actions being againſt the Defenders fot 
payment of che ſaid Forreſter- duty, as Heretors and poſſeſſors of the Lands, 
this was a (ſufficient Declarator of the Right; eſpecially ſeing the Decreet 
bears, that the Parſuer in the debate * for the Duties to be declared, 
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to affect both Heretors and Poſſeſſors ot the Lands: upon which the Lords 
tound that the Thrave of Oats lybelled, was payable yearly to the Purſuer, 
or any having Right or power from him, and that the Heretors are lyable, in 
caſe the Poſſeſſots faillzie in payment of the Corn 5. e41beirt it was not 
neceſſary to have lybelled any more, but only that the Defenders as Hererors 
and Poſſ:fſors of the ſaids Land:, were lyable to the ſaid Duty 3 and a Decreer 
upon ſucha Lybel being in fore, would have concluded the Defenders as x6 
the Point of Right, yet in this Caſe the Lybel does bear a concluſion of 
Declarator, tor hearing and ſceing it found and declared, chat the Purſuers as 
Heretable Forreſter of the Loroſhip oſ Co/dingh me, had not only Right o 
i"x:1ce the ſaid Office within the Bounas of the Woods therein mentioned, 
 kelonging to parricular Heretorsz but had Right to all the Caſualities ang 
Commodities belonging to the (aid Office, conform to his Right of the ſamen 
and the Decernitor of the Decreet is contorm to the concluſion of the Sum- 
mons, 6. That the Decernitor of the Decteet a to the Declarator of the 
Lord Rentovns Right, was without a Warrand ls abſolutely groundleſs, and 
the Decreet is opponed, which bears, that as the Purſuer inſiſted in his Tybel, 
ſo the Defender proponed the Defences againſt the whole Tybel. 4 alſo in 
another part ofthe Debate, it bears, that the Pu: ſuer having Inſiſted for the 
Thrave ot Oats, and for declaring of his Right, and the point of Right being 
a part ot the Lybel; as alſo in the Debate having Inſiſted for declaring of his 
Right, and the Defences againſt the (amen being repelled, it was a ſufficient 
Warrand of the Decetnitor in the Decreet for declaring the Right: ſo that 
the Matter of Right being fully determined by the ſaid Decreet, it is res judi⸗ 
cats; and the Defender can never now be heard ro quarrel the Decreet, upan 
any deciarator of his Eight oft Immunitie from the ſaid duty. 

In the third place, as the Defender cannot now be heard upon any pretended 
Right of Immunitie, he being concluded by the ſaid Decreet i» foro, where 
the Point of Right is fully determined, ſo he is concluded by the ſoreſaid De- 
creet of Suſpenſion, like ways in fore; which bears, that the Defender had alſo 
at that time, raiſed a Reduction of that Decreet upon Reaſons coincident; 
ſo that if there had been any grouad ot Nullitie in the firſt Decreet, as there 
was not the leaſt ſhagdow, i: was competent and omitted, and therefore the 
Defender can never now be heard upon any pretended Nullities, if there were 
any, as there is not. And by the 4@of Regulation, and 19 Article theregf, 
It is expreſly provided, that Decrects in foro can never be again Suſpended, upon 
Reaſons competent to h. ve been proponed, and which were. Repelled by the former 
Decreet, And it cannot be contraverted, but that what is now alledged, if 
there had been any ground for it, might have been proponed either in the 
firſt Decreetor ſecond Decreet, and therefore can never now be received, af- 
ter two ſolemn Decreets in fore. 

4. Both the Defender and his Father has Homologat the (aids Decreets, in ſo 
far as the Father during all his time, and the Defender for ſome years after he 
ſucceeded to the Eſtate, did make voluntar payment of the ſaid Forreſter- 
duty, And if Decreets in fero aſter more than 30 years time, and Homologat 
and Acquieſced to by the Defenders, and by all the other Fewers equally con- 
cerned therein ſhould be allowed to be quarrelled upon ſach frivolous. Preten · 
ces, no man hereatter ſnhould ever be ſecure by Decreets i» fero. 


In reſpect whereof, &c. 


